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Abstract

Statelessness has been a substantial issue around the globe, yet the fact that stateless
children in this country are struggling due to being deprived of rights to education is rarely
discussed. This study is important as discrimination on the basis of ethnicity, gender, race or
religion is the major cause of statelessness globally. In Malaysia, the laws and policies related
to the educational rights of stateless children are clear, but the question is, are they adequate
and sufficient? The objectives of this study is to revisit and scrutinise the laws and policies
concerning the educational rights of stateless children in Malaysia, as well as to propose some
amendments. This research employs qualitative research methodology with a doctrinal
mechanism whereby the laws and policies have been revisited and examined. It is hoped that
the findings of this research will lead the Malaysian government to amend the existing laws
and policies related to the educational rights of stateless children; and to adopt the policy
implemented by Thailand, which has allowed stateless children to enrol in public schools
without any prerequisites. The future research could comparatively analyse and examine the
laws in Thailand to be the benchmark in improving the current situation in Malaysia.
Keywords: Stateless Children, Educational Rights, Laws and Policies

Introduction

Education is a fundamental human right that is enshrined in many international conventions.
Under Article 26 of the Universal Declaration of Human Rights (UDHR), it is stipulated that all
persons shall have the right to free and compulsory education, at least in the elementary
stages. Pursuant to Article 28 of the Convention on the Rights of the Child (CRC), state parties
must make primary education compulsory and available to all, not only to those children who
have citizenship but also to the stateless children. The 2015 United Nations High
Commissioner of Refugees (UNCHR) report highlights how not being recognised as a national
of any country can create insurmountable barriers to education and adequate health care and
stifle job prospects. It reveals the devastating psychological toll of statelessness and its serious
ramifications not only for young people, whose whole futures are before them, but also for
their families, communities and countries. It demonstrates the urgency of ending and
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preventing childhood statelessness. This paper is revisiting the laws and policies related to
the educational rights of stateless children to ensure their rights are protected and preserved.
Education provides a wide range benefit for the individual gaining them, as well as to the
societies. Limitations on accessing school perpetuate and magnifies challenges in the life of a
person.

Literature Review

Every child indeed needs education because it denotes the providing of both basic and life
skills (Porter, 2006). Pastoor (2016) gave an insight that mere access to education is
insufficient and education must be made available to all, including refugees. Pastoor further
highlighted that providing education is often beyond the UNHCR’s capacity. A country’s
quality education system is vital to ensure a well-functioning society, including the stateless,
and the only party who can realise this system efficiently is the government.

Children fall into a cycle of statelessness due to being orphaned, abandoned, illegitimate, the
failure of marriage and birth registration, children of irregular migrants, and also being a child
of refugees (Razali et. al, 2015). Although the Federal Constitution provides a robust legal
safeguard against statelessness, it is flawed as it is strictly conditioned on proving the legality
of marriage of the child’s biological parents (Mohamed Razali, 2017). Although most authors
agree that statelessness amongst children is a prevalent issue in Malaysia, Malaysia's existing
citizenship law is still too general and fails to serve its purpose.

Several authors were concerned with the position of stateless children in Malaysia (Samad &
Affandi, 2018; Razali, 2017; Selvakumaran et. al, 2020; Hasni et al., 2021). It was suggested
that Article 28(1) of the CRC is reserved due to its contravention with Article 12 of the
Malaysian Federal Constitution. For limiting stateless children's enrolment into public schoal,
the Human Rights Commission of Malaysia (SUHAKAM) expressed that as a country that is a
state party to the CRC, the government must refrain from taking actions that could violate
their human rights (SUHAKAM Report, 2018). This highlights the unfair position of these
children and sparks concern about upholding their position in Malaysia.

Another point is the issue of discrimination faced by stateless children in Malaysia. The
government was said to have shown concern by providing alternative learning opportunities

for stateless children (Selvakumaran, 2020; Md Samad & Mohd Badrol Affandi, 2018). They
insisted that the discrimination against these children still subsist as these children are denied
entry into public school. The Education Act 1966 had limited the rights to enter public school
and implement compulsory primary school attendance only for citizens. There are two
significant examples of discrimination suffered by stateless children in Malaysia reported by
Chuah, 2016; Cheong & Baltazar, 2021) and the UNHCR. Stateless children of Bajau Laut,
Sabah, had to roam every day since they could not go to school. Other than that, a stateless
boy became a substance of abuse because he was unable to enrol in public school. Children
still have a lot to learn in life, but education deprivation has exposed them to crimes and
unsuitable environments.

Numerous NGOs have tried their best in helping stateless children to receive an education.
However, Md Samad & Mohd Badrol Affandi (2018) contended that the NGOs are unable to
make this available to all stateless children. The authors further included the government's
response towards SUHAKAM's Annual Report 2015, which highlighted the establishment of
twelve Alternative Learning Centres (ALC) for non-citizen children in collaboration with
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UNICEF. Selvakumaran et al (2020) have the opinion that for most of them, ALC is the only
option since law and policy pertaining to stateless children in Malaysia have not yet been
formally laid by the government. Nevertheless, UNICEF Malaysia (2019) finds ALC
impracticable due to lack of certification, accreditation and its commercial value. Although
the NGOs have tried hard to establish such education platforms, they are insufficient to
provide education. Further research is needed to fill in this lacuna in Malaysian law.

There are a few initiatives for stateless children in Malaysia currently being carried out by the
government. Firstly, the government established Sekolah Bimbingan Jalinan Kasih (SBJK), a
school with an ‘Education for All’ concept (Annual Report, 2017). However, the pupils must
have at least one Malaysian citizen parent to enrol in the said school. Hence, children with no
Malaysian parents are still deprived of this benefit. Similarly, Samad & Affandi (2018)
highlighted the Professional Circular 1/2009 issued by the Ministry of Education, which has
the same requirements regarding undocumented children's registration to enrol in public
schools. The authors concluded that the essence of Articles 28 and 29 of the CRC are not fully
applied within the Malaysian legal framework. This gives way for further research to be
conducted to suggest relevant regulations and policies resolve the deprivation of rights
suffered by stateless children with no Malaysian parents.

On top of that, in more than 30 countries, children must have nationality documentation to
receive medical care (UNHCR Report, 2015). Since stateless children have no documentation
in Malaysia, the government would impose full medical charges on them. The Malaysian
government, in feedback for Human Rights Commission (SUHAKAM) 2017 and 2018 Annual
Report, emphasised that every child, regardless of nationality, may acquire healthcare at any
public health facilities (Ministry’s Report, 2019). However, undocumented children are
classified as foreigners and charged according to foreign patients' fee rates.

Stateless children's rights to education in other jurisdictions are also predominant in this
study. An example of a foreign jurisdiction is Thailand, as it is one of the neighbouring
countries that has signed the CRC where they were obliged to provide facilities and to fulfil
the children’s needs and their social welfare. This resulted that their government is to provide
education for all children despite their nationality, which is imposed by the United Nations
(Titiporn, 2019).

The literature review reveals that there is no specific writing or study that covers the
adequacy or sufficiency of the current laws and policies related to the educational rights of
stateless children in Malaysia. Hence, this paper aims to close the gap in the literature by
revisiting the laws and policies regulating stateless children’s right to education and to suggest
specific regulations regarding stateless children’s enrolment in public schools.

Research Methodology

Research methodology is a way to systematically solve the research problem, which involves
a study of multiple steps and methods that a researcher generally needs to adopt and
implement in the study (Abdullah, 2018). This research involves qualitative method, which
relates to collecting and analysing non-numerical data. It is a doctrinal research in which the
primary source of law is on legislations that closely govern the rights of education, such as the
Malaysian Federal Constitution, Malaysian Education Act 1966, Thailand's National Education
Act of 1999 and international laws to examine the position of stateless children in these
legislations. The secondary sources of law used in this research consist of journal articles,
online newspapers, cases, reports and conventions regarding stateless children and their
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rights to education, such as reports prepared by the UNHCR and the CRC. This approach was
conducted to examine the current laws and policies governing stateless children’s rights to
education in Malaysia and other jurisdictions.

A comparative method was also used in this research, which involves comparisons of laws
and policies governing stateless children and their rights to education in Malaysia and
Thailand while making the law in Thailand as a benchmark for the amendments expected in
Malaysian statutes and policies (Legal Dissertation, 2020). Thailand's development received
compliments by several works of literature for acknowledging stateless children's rights to
education as they mandated 15 years of free education for all children, regardless of Thai
nationals or stateless children. The findings analysed from the doctrinal study was made by
interpreting the legal texts and literature. This interpretation shall involve determining the
meaning of such legal texts and works of literature and applying it to the real circumstances.

The Position in Malaysia

Article 1 of the UNHCR 's Convention Relating to the Status of Stateless Persons defines a
'stateless person' as a person who is not considered a national by any state's operation of law.
Subsequently, this phenomenon of statelessness exists prevalently on the uttermost
boundaries of international law and policy. The Convention highlights that a group of people
is most vulnerable to become stateless when countries exercise their de facto authority in
refusing to confer any nationality to certain persons within their territory (Menz, 2016).
UNHCR once reported that there are approximately twelve million stateless people
worldwide in 2009 under the states’ operation of law, and it is further provided that the lack
of systematic attention given to collect reliable statistics and consensus in counting stateless
people had caused the figures for the stateless to be more speculative. The fact that this figure
does not fully reflect the real number of stateless persons worldwide is mainly driven by the
definition of a stateless person itself, whereby they live in the shadows on the outermost
margins of society, thus undetected by most legal regimes (Menz, 2016; Cheong & Baltazar,
2021).

Statelessness first came to prominence after World War |l, where millions of refugees and
stateless people had been stripped of their citizenship. This event results in drafting the
UDHR, which essentially emphasises that "everyone has a right to a nationality” and "no one
shall be arbitrarily deprived of his nationality” (Berkeley, 2009). It was reported by UNHCR
that there are approximately twelve million stateless people worldwide in 2009 under the
states’ operation of law, and it is further provided that the lack of systematic attention given
to collect reliable statistics and consensus in counting stateless people had caused the figures
for the stateless to be more speculative. The fact that this figure does not fully reflect the real
number of stateless persons worldwide is mainly driven by the definition of a stateless person
itself, whereby they live in the shadows on the outermost margins of society, thus undetected
by most legal regimes (Menz, 2016).

Since statelessness correlates directly with the absence of legal identification, the absence of
birth registration had become the leading cause that had led to this problem. Birth certificates
are important for children as it provides permanent, official, and visible evidence of a state's
legal recognition of their existence as a member of society. Without any birth certificate, it is
more likely that the child would be unclaimed by any state. The failure to give a child its birth
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certificate or deny access to register the birth of a child shall amount to a state's
discriminatory act, which would further contribute to the hike in statelessness (Ujvari, 2017).

In Malaysia, there are roughly six classifications of stateless persons and four main groups of
people described as either stateless or at the risk of being stateless which are Malaysians of
Indian descent, members of the traditionally nomadic, Bajau Laut community, the children of
refugees and migrants in Sabah, North Borneo, and Rohingya refugees from Myanmar (Liew,
2019; Allerton, 2014). The legal status of the children in Sabah, especially, is very complicated
to be determined. A sample study conducted by the MOE under Article 28(1) CRC in 2009
found that there were 43,973 undocumented children in Malaysia, aged 7 to 17 years old,
who are out-of-school (Allerton, 2014). The number only represents those who were not in
school; therefore, the actual number was not identified. Referring to UNHCR Report on
statelessness, although undocumented children are identified as those who lack birth
registration, they are not equivalent to being stateless; it only will enhance the risk of
statelessness.

There are several common reasons for statelessness to occur in Malaysia (Samad & Affandi,
2018). New parents typically fail to register their marriage and the child’s birth because they
lack of knowledge on the importance of their marriage registration in Malaysia towards the
child's citizenship (Liew, 2019). It is clear that statelessness relates to not having citizenship
from any country. The word citizenship is defined as being a member of a particular country
and having rights due to that fact (Cambridge Dictionary). Therefore, it is evident that
statelessness in this country is closely related to the citizenship law.

Generally, there are four main ways incorporated in the Malaysian Federal Constitution on
how a person may receive citizenship, which includes by way of operation of law (Article 14),
by registration (Article 15, Article 15A, Article 16, Article 16A), by naturalisation as in Article
19, and by incorporation of territory under Article 22. According to Article 14(1)(b), a person
gains citizenship automatically by law if born on or after Malaysia Day, having at least a parent
who is a Malaysian citizen or a permanent resident. However, if a child is born in a family
where the parents are not legally married, they will attain their mother's citizenship (Liew,
2019). This means that even if an illegitimate child has a Malaysian father, the child is still not
entitled to gain citizenship, bringing the child at risk of statelessness if the mother is stateless
as well. In a 2015 unreported case, a judge ruled that the boy should adopt his birth mother's
Thai nationality since his parents were not married during his birth. The court considered that
it was insignificant that the boy's mother vanished when he was six months old and was never
tracked down (Liew, 2019).

People may also gain citizenship through registration, where Article 15 specifies on wives and
children of citizens. On top of that, as emphasised in Article 15A, the Federal Government has
the discretionary power to grant citizenship to anyone who is less than 21 years old. Among
the rights that these stateless children are deprived of is the right to education. Stateless
children do not acquire formal education rights because government schools do not generally
accept non-Malaysian or undocumented children (Che Soh @ Yusoff, 2019).

Article 14 of the Federal Constitution elaborates how a person may gain citizenship
automatically by law. Under Article 14(1)(a), if a person is born before Malaysia Day, he will
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automatically attain citizenship by virtue of provisions in Part | of the Second Schedule, which
incorporates jus soli (nationality by birth) and jus sanguinis (nationality by blood). Meanwhile,
Article 14(1)(b) highlights that when a person is born on or after Malaysia day and is qualified
based on Part Il of Schedule Il, he may attain citizenship. Part Il of Schedule Il emphasises the
citizenship of at least one parent, incorporating jus sanguinis. The case of Madhuvita Janjara
Augustine (Suing through next of friend, Margaret Louisa Tan) v Augustin A/L Lourdasmy &Ors
[2018] 1 ML) 307 reflects the court decision in upholding the child as a citizen by operation
of law under Article 14(1)(b) which is read with Part Il Section(1)(a) where one of his parents
at the time of his birth was either a citizen or a permanent resident. In contrast with the case
of Registrar of Birth and Death v Pang Wee Swee & Anor. [2017] 7 CLJ 33, citizenship was not
granted even though the child’s adoptive parents were Malaysians since the child’s biological
parents are untraceable, leading to the failure in fulfilling the requirements under Article
14(1)(b) (Selvakumaran et al., 2020)

As to the educational rights, referring to the general law, Article 12(1) of the Federal
Constitution states that without prejudice to the generality of Article 8 (all persons are equal
before the law and entitled to the law’s equal protection), there should be no discrimination
against any citizen on the grounds only of religion, race, descent or place of birth which is:

(a) in the administration of any educational institution maintained by a public
authority, and the admission of pupils or students or the payment of fees; or
(b) in providing out of the funds of a public authority financial aid for pupils or
students” maintenance or education in any educational institution (whether
maintained by a public authority and whether within or outside the
Federation).

By reading Article 12 together with Article 8, Article 12 puts limitations towards applying
Article 8 regarding educational rights since the provision focuses on Malaysian children. This
provision opens the possibility to discriminate stateless children on their rights to education
and cause them to be left behind (Samad & Affandi, 2018).

Malaysia’s attempt to protect children’s main interest is by implementing the Child Act 2001.
This act was enacted based on the principles laid down in the Convention on the Rights of the
Child (CRC), which is meant to protect children’s welfare in Malaysia (Taib, 2012). Although
this act's preamble intends to protect children without discrimination, it does not adequately
address children’s access to general education. On the other hand, the preamble of the
Malaysian Education Act 1966 emphasises an education's purpose in enabling the Malaysian
society to command knowledge. The term ‘Malaysian society’ is suggested to refer to those
with Malaysian citizenship only, making the stateless children excluded from this Act (Samad
& Affandi, 2018). Under section 27 of the Education Act 1996, the Minister has an obligation
to provide for primary schools, while section 29A emphasises that primary education is
compulsory, and it imposes an obligation to parents in ensuring their child attends primary
education, or else it is an offence. However, the 'parents' referred to in section 29A only limits
to Malaysian citizens, meaning that compulsory education does not include stateless children
with non-citizen parents. Even with the Education Act 1996, stateless and undocumented
children are deprived of education rights since they lack documentation. Therefore, reading
the preamble of the Child Act 2001, together with the provisions discussed, Malaysian
legislations acknowledge the equity and equality for all children in Malaysia to obtain an
education without discrimination only to Malaysian citizens. This acknowledgement should
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be extended to the stateless children in Malaysia since they deserve the right to education
too.

In the effort of complying with United Nations Educational, Scientific and Cultural
Organization (UNESCO) concept of Education for All, the Ministry of Education (MOE) had
introduced a Compulsory Education Policy together with circular letters, and among them is
the Professional Circular Letter No. 1/2009 dated 11 March 2009 (MOE website). The issuance
of Professional Circular Letter No. 1/2009 allows undocumented children with at least a
Malaysian citizen parent to enrol in public schools or government aid schools (Ministry
Report, 2019). A testimonial letter from the Head of Village that testifies that the child is a
Malaysian also needs to be included alongside the school application (Samad & Affandi,
2018).

The Zero Reject Policy was introduced by the MOE in 2018 as a corrective measure. The policy
implementation took place in 2019 when the Education Minister at that time highlighted that
this policy ensured that special needs and undocumented children would have access to
education and not being left out of schooling (Abdul Rashid, 2018). Four months after its
implementation, a record of 2635 undocumented children was enrolled in schools. This
indicated that the corrective measure had positively affected school admission for many
undocumented children and save them from becoming misfits in society, and thus gave hope
for a brighter future. However, when the new government took over the administration in
early 2020, this policy was stopped due to some reasons.

The Position in Thailand

Although the exact number of stateless people in each country is not recorded, Thailand is
roughly ranked as the fourth country with many stateless people while Malaysia is ranked
16 (Worster, 2019). However, Thailand undertakes to consider further changes to Thailand's
Nationality Act and include better access to birth registration and person documentation
facilities, including late birth registration, to expand on Thailand's success in reducing
stateless vulnerability (United Nations High Commissioner of Refugees, 2013). There are three
main legislations that govern the citizenship rights in Thailand; the Civil Registration Act,
Nationality Act and the Immigration Act, but these legislations do not define precisely the
concept of citizenship or statelessness.

The Civil Registration Act 2008 of Thailand provides that every child born in the country,
regardless of their parents’ status, will be given an official birth certificate (Thailand Annual

Human Rights Report, 2010). This would allow them 5 remain in the country and have access
to basic needs such as education and health care.

All children in Thailand attain the right to education, regardless of their legal status. The
Government of Thailand has formulated and implemented a number of progressive policies.
In 2005, the Royal Thai Government Cabinet Resolution for Unregistered Persons had led to
the availability of rights to an education at all levels for children with a lack of legal status in
Thailand (Thai National Commission for UNESCO, 2014). Education programmes are open for
stateless children at every level in public and private institutions, with the issuance of
academic credentials upon completion.

The primary education for stateless children in Thailand was also said to be compulsory, free
and universal. Furthermore, Titiporn et al (2019) highlighted that Thailand’s Ministry of
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Education has mandated in the 1997 Constitution that all children have the right to twelve
years of free, quality primary education with the first nine years being compulsory as provided
in Thailand’s National Education Act of 1999. On top of that, a policy invented by the Thailand
government was also mentioned where the schools were reimbursed the education fee for
each migrant child based on a specified and equal rate to a Thai child. Thailand also has
established Migrant Learning Centres (MLC) where migrant parents can send their children
for education there (Titiporn et al., 2019).

These inclusive frameworks and legislations by the Thai government had resulted in
numerous schools that are situated in the marginalised areas complying with the nine years
of compulsory education as stipulated in Thailand’s National Education Act 1999 and have
received special assistance by the ministry to deliver better ways in educating the children by
providing multilingual teaching to those children who cannot speak Thai language. Rights to
education in Thailand had always been embedded by the Education for All policy, which is the
root of allowing access free quality primary education to all children, including the stateless.

Thailand’s willingness to improve their laws and policies for the stateless emphasises the
importance of education for every child, and even with a strict citizenship law, it is not
impossible to give the children their rights to education. This step should be followed by other
countries in upholding that nobody should be left behind especially in education.

Conclusion and Recommendations

After analysing and examining the laws and policies in Malaysia, this study finds that the
stateless children's education rights in Malaysia's public education system are not prevalent.
In other words, their educational rights are not fully protected. Although the Malaysian
government had started to include undocumented children’s access into the public education
system through Zero Reject Policy (2019), the endeavours are yet to include majority groups
of stateless children living in Malaysia. A more comprehensive policy can be created and used
as a guideline for school admission of stateless children. This study also suggests that
improvement should be made to the existing 2019 Policy and the Professional Circular 1/2009
to include access for stateless children without citizenship of the parent(s). Furthermore, it is
also relevant to encourage Malaysia's MoE to analyse and adapt the education programmes
and policies governing stateless children in our neighbouring country, Thailand. It can assist
the government in counting and tracking the exact number of stateless children in our nation
through their school admission. As a continuation of the informal education initiatives
provided by various NGOs for stateless children below 18, the universities should begin by
opening entrance exams to these stateless candidates. These candidates must fulfil all
admission requirements for the academic programme corresponding to the university
programme they wish to enrol in.
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